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fBmteb States Court of Appeals 

DISTRICT OF COLUMBIA 


No. 9247 

.«• ■ 

Doyle E. Fubqtjeron, appellant ~ 

V8. 

United States of America, appellee 


BRIEF FOE APPELLEE 


COUNTEBSTATEKENT 07 THE CASE I 

' ! 

This is an appeal from a judgment and conviction of ap- | 
pellant on a charge of robbery which he and Paul A. Nice- | 
wander were alleged to have committed. Nicewander pleaded ! 
guilty. Appellant was sentenced to a term of two and one-half 
to eight years. 

The first witness for the Government was Mrs. Rena E. i 
Becker, who testified (Tr. 13)* that she was working in the ! 
office of the Mutual Credit Company at 901 10th Street NW., 
Washington, D. C., between 2:00 and 3:00 p. m. on September 
24, 1945, when she saw a gentleman walk in. Working in the ! 
office at the same time was an accountant (Seymour Adelson) 
who visited the office once a month, having his headquarters i 
in Baltimore. She related the events which ensued as follows: j 
The man pointed a gun at her, which was partly covered with | 
a handkerchief, and announced it was a holdup. He then asked 
the witness and the accountant to stand up. In a few minutes 
a second man came in and went to the safe. The man holding 
the gun, whom she identified as appellant, held her and the 

•Transcript page numbers are indented at the left margin of appendix 
pages. I 
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accountant at gunpoint in the hall, out of sight of the second 
man. After fifteen or twenty minutes she and the accountant 
were forced to go upstairs by appellant, who then ran out. 
After a while she returned to the office and called the police. 
She saw that the doors of the safe were open. Later she dis¬ 
covered that $181.30 was gone from the cash drawer. 

This witness stated that she first saw appellant after the 
robbery ina lineup at No. 1 Precinct at 1:00 p. m. on Septem¬ 
ber 25, where she immediately identified him. After she had 
identified him Officer Helwig in her presence said to the appel¬ 
lant: “Do you deny this?” to winch appellant replied: “I had 
better not talk about it.” Mrs. Becker was shown a gun and 
stated it looked like the gun which appellant held during the 
robbery. 

On cross-examination she testified that when the police came 
after the robbery, she described appellant to them as a clean¬ 
shaven man, wearing a gray hat, gray coat, white shirt without 
a tie, which was buttoned, and dark pants and that at the time 
he had something in his cheeks that looked like they were 
marshmallows. She related also that she described to the 
police the handkerchief which appellant held to conceal the 
gun as white with a red border and also green. She said that 
she faced the man with the gun for fifteen or twenty minutes 
and during that time had an opportunity to get a personal 
description of him. Mrs. Becker also described the other par¬ 
ticipant in the robbery. It also was developed that while she 
and the accountant were being held at gunpoint, about five 
minutes before it was over, a Mr. Volemny, who lived upstairs 
in the building, joined her and the accountant at the point of 
the gun, and that he too looked at the man with the gun. 

Officer August R. Helwig testified (Tr. 27) that he arrested 
the appellant at about 12:15 p. m. on September 25, in the 
front of 928 F Street NW.; that appellant had less than $20.00 
on his person at the time of the arrest; that he and Sgt. Hayden 
questioned appellant with regard to the holdup at 901 10th 
Street and appellant said “I have nothing to say.” Shortly 
after his arrest appellant was taken to No. 1 Precinct and placed 
in a lineup, in the rear of the precinct, with four other white 
men, all in their shirt sleeves. Mrs. Becker, according to the 
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Officer, was then brought from the front of the precinct to the 
rear and when she was at least ten feet away from the lineup 
she pointed to appellant and said ‘That’s the man” There¬ 
upon she identified appellant at dose range and related her 
story. Appellant was then asked what he had to say and he 
said “I have nothing to say. I would rather not talk about 
it.” The Officer stated that appellant denied any knowledge 
of the gun. Officer Hayden corroborated part of Officer Eel- 
wig’s testimony (Tr. 31). 

The Government then offered the gun in evidence, but objec¬ 
tion was sustained on the ground that it had not been identified 


(TV. 34). 

In arguing to the jury, counsel for appellant made much of 
the fact that the Government had not called as witnesses the 
accountant and Mr. Volemny who had seen the perpetrator of 
the robbery. In rebuttal, the prosecutor emphasized that he 
was asking for the jury to decide the case upon the evidence 
that had been produced in court and urged them not to con¬ 
cern themselves with what the Government might have proved 
(TV. 56). 

In its charge the Court included an instruction that if the 
jury found that there were persons who would have actual 
knowledge of the commission of the offense and that one side 
or the other knew that these persons had such knowledge but 
failed to produce them, the jury might infer that the testimony 
of such witnesses would not be favorable to the party failing 
to produce them (Tr. 55). Counsel were asked if they de¬ 
sired any further instructions and replied that they did not. 


I 

Appellant was properly identified as a party who participated 

hi the robbery 

Appellant claims that he was not properly identified at the 
trial, and complains of the absence of the accountant, who saw 
the robbery, as a witness in the case. He argues that the ac¬ 
countant should have been called as a witness for the prosecu-. 
tion and argues also that appellant’s representation in the lower 
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court was inadequate because of counsel's failure to call the 
accountant as a witness. 

It is perfectly apparent that no error resulted at the trial 
because of the absence of this witness. Appellant was posi¬ 
tively identified by Mrs. Becker who had an opportunity while 
the robbery was taking place to examine appellant at close 
range. Moreover, it was obvious from her description given 
to the officers immediately after the robbery and from her 
immediate identification of the appellant in the lineup on the 
day following the robbery that there was no doubt in her mind 
as to his identity. Consequently, testimony by the accountant 
would have been merely cumulative. Any lingering doubt that 
appellant may have been prejudiced by his absence was re¬ 
moved by the instruction given at appellant's request to the 
effect that if the jury found that either side had failed to pro¬ 
duce vital witnesses they might infer that the testimony of such 
witnesses would not be favorable to the party failing to produce 
them. * 

n 

A mistrial was unwarranted 

Appellant alleges that error resulted when the trial court 
refused to grant a mistrial requested as a result of the follow¬ 
ing colloquy between a defense witness, Keating, and the prose¬ 
cutor (Tr. 42): 

Q. * * * has he ever asked you prior to a couple 
of days ago to be a witness for him? 

A. Not necessarily. 

Q. How long have you known Furqueron before Sep¬ 
tember 24? 

A. I met him in jail last spring. 

Q. You are not helping him out, are you? 

Mr. Kern. I think that is highly prejudicial to this 
defendant—the last answer that the witness made. 

The witness' reply was obviously not responsive to the ques¬ 
tion asked by the prosecutor. Moreover, merely because ap¬ 
pellant was in jail it did not follow necessarily that he had 
been convicted of an offense. He may have been held prior to 
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a trial or may have met the witness while visiting there, and 
if counsel for the appellant had so desired, he could have asked 
for such an explanation by the court. Surely the unsolicited 
remark under these circumstances, was not ground for a mis¬ 
trial, especially since it came from a defense witness. 

m 

There was no error in allowing the gun to be displayed 

Appellant maintains that the court erred in permitting a gun 
to be displayed during the trial, since the gun was excluded 
after all the evidence was in. 

The record makes it plain, however, that the Government 
made a bona fide attempt to identify the gun as the one which 
appellant had held during the robbery. Mrs. Becker, in fact, 
stated that it looked like the gun which appellant had held 
during the robbery. It was unquestionably necessary for the 
Government to exhibit the gun in order to have it sufficiently 
identified to warrant its introduction. Under these circum¬ 
stances, there was no prejudice in exhibiting the gun even 
though it was finally excluded. It would seem, on the contrary, 
that appellant's case was benefited by the court's refusal to 
allow the introduction of the gun on the ground that it had 
not been identified. 

IV 

Nicewander's absence provides no ground for reversal 

Appellant claims that Nicewander should have been called 
to testify for appellant and urges that if he had been, it would 
have been apparent to the jury that Nicewander, and not ap¬ 
pellant, was guilty. 

The record contains a statement by Nicewander, made a 
month before the trial, that he would testify for appellant (App. 
13,14) but it does not give any reason why he did not testify. 
The only possible inferences therefore are either that he refused 
to testify or that counsel for appellant deemed it inadvisable 
to call him. There is no way of knowing if Nicewander actually 
refused to testify and there are many reasons which suggest 
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themselves why counsel may have thought it imprudent to call 
him. For example, Nicewander apparently had confessed and 
his testimony, at least on cross-examination, could only have 
been embarrassing to appellant's case. 

V 

The instructions by the court were proper 

Appellant claims error in that the trial court did not instruct 

on (1) lack of identification; (2) improper admission of the gun 

» - ^ 

into evidence; and (3) on reasonable doubt. 

No requests were made for the instructions which appellant 
claims should have been made. This alone would appear to 
answer these contentions urged by appellant. However, it may 
be noted that appellant does not explain what instruction he 
would have liked on the question of identification. In view of 
the positive identification which was made in the case, it seems 
that, the usual instructions concerning presumption of inno¬ 
cence and reasonable doubt were adequate. The introduction 
of the gun has already been discussed and it is difficult to believe 
that there could have been any confusion or prejudice in the 
jury's mind with regard to its significance in the case. With 
regard to appellant’s claim that the court did not instruct on 
reasonable doubt, the jury plainly were instructed that ap- 
i peQant was presumed innocent and that the Government had 
the burden of proving him guilty beyond a reasonable doubt. 
The instructions, it is submitted, were sufficient to assure ap¬ 
pellant of a proper verdict by the jury. 

VI 

The prosecutor’s argument was not prejudicial 

Appellant takes exception to rebuttal argument of the prose¬ 
cutor to the effect that the jury should determine appellant's 
innocence or guilt from the evidence which had been introduced 
and not from the evidence the Government might have intro¬ 
duced. This obviously was proper argument and in view of 
the precise instructions by the court as to what inferences the 
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jury might draw from the absence of witnesses, it could not j 
have been prejudicial 

CONCLUSION 


For the foregoing reasons, it is respectfully submitted that 
the judgment of the court below was proper and should be 
affirmed. 

■ ; . i 

George K McNeil, 

United States Attorney . 
Abthub J. McLaughlin, 
Assistant United States Attorney . 

Sidney S. Sachs, 

Assistant United States Attorney . 
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- G. J. No. 21,642. Criminal No. 75808. Robbery. Filed in 

Open Court Oct. 24,1945. Charles E. Stewart, Clerk. 

• 

District Court of the United States for the District of Columbia 

Holding a Criminal Term 

October Term, A. D. 1945 

* • 

District of Columbia, ss: 

The Grand Jurors of the United States of America, in and 
for the District of Columbia aforesaid, upon their oath, do 
present: 

That one Paul A. Nicewander and one Doyle E. Furqueron, 
on, to wit, the twenty-fourth day of September, 1945, and at 
the District of Columbia aforesaid, by force and violence, and 
against resistance, and by putting in fear, and by sudden and 
stealthy seizure and snatching, feloniously did steal, take and 
cany away, from and off the person, and from the immediate, 
actual possession of one Rena E. Becker, then and there being, 
pne hundred and eighty-one dollars and thirty cents in money, 
of the value of one hundred and eighty-one dollars and thirty 
cents, of the goods, chattels, money and property of the Mutual 
Credit Company, Inc., a body corporate; against the form of 
the statute in such case made and provided, and against the 
peace and government of the said United States. 

John W. Febelly, 

Assistant Attorney of the United States 

in and for the District of Columbia. 

A True Bill: 

Albert V. Llufrio, Foreman. 

* ; J’ (ii) 


w i 
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In the District Court of the United States for the 
District of Columbia 

Holding a Criminal Term 
Criminal No. 75808 

United States 
• v » 

Doyle Edward Furqueron and Paul Nicewander 

Filed Jan. 15,1946. Charles E. Stewart, Clerk. 

• Affidavit 

District of Columbia, ss: 

Doyle Edward Furqueron, being first duly sworn according 
to law, deposes and says that he is one of the defendants in the 
above-numbered case, and that about October 15, 1945, in an 
interview with defendant Furqueron and his attorney, Edgar 
F. Kern, at the District of Columbia Jail, defendant Paul Nice¬ 
wander stated to them as follows: that he, defendant Nice¬ 
wander, had confessed to and was guilty of the offense charged 
in the indictment in the above-numbered case and intended to 
plead guilty to same but that said confession was untrue insofar 
as it implicated defendant Furqueron, that the truth was that 
he had not known and had never met defendant Furqueron 
until after both had been, arrested in the above-numbered case 
and that defendant Furqueron had not participated with him 
in the commission of the offense charged, and that he would so 
testify in behalf of defendant Furqueron; deponsent further 
says, that defendant Nicewander made the same statements to 
him on other occasions. 

(s) Doyle E. Furqueron. 

Subscribed and sworn to before me this 15th day of January 
1946. (s) Floyd E. Moore, 

Notary public. 

Acknowledge service. Arthur J. McLaughlin, Asst. U. S. 
Atty. 

1/15/46. 
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In the District Court of the United States for the District of 

Columbia * j 

Holding a Criminal Term j 

Criminal No. 75808 

• j 

United States v. Doyle Edward Furqueron and Paul 

Nicewander 

Affidavit 

District of Columbia, ss: 

Edgar F. Kern, being first duly sworn according to law, [ 
deposes and says that he is attorney of record for Doyle Edward 
Furqueron, one of the defendants in the above-numbered case, 
and that about October 15,1945, in an interview with the de¬ 
fendants at the District of Columbia Jail, defendant Paul Nice¬ 
wander stated to deponents and to defendant Furqueron as 
follows: that he, defendant Nicewander, had confessed to 
and was guilty of the offense charged in the indictment in the 1 
above-numbered case and intended to plead guilty to same but 
that said confession was untrue insofar as it implicated de¬ 
fendant Furqueron, that the truth was that he had not known 
and had never met defendant Furqueron until after both had | 
been arrested in the above-numbered case and that defendant | 
Furqueron had not participated with him in the commission 
of the offense charged, and that he would so testify in behalf of 
defendant Furqueron. 

(S) Edgar F. Kern. 

Subscribed and sworn to before me this 15th day of January 
1946. 

Acknowledge service. Arthur McLaughlin, Asst. U. S. Atty. - 

1/15/46. 

(S) Floyd E. Moore, 

Notary Public . 
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District Court of the United States for the District of Columbia 

No. 75808. Criminal Indictment In One Count for Robbery. 

United States 

v . 

Doyle E. Fubquebon 


Judgment and Commitment 

On this 1st day of March A. D. 1946, came the United States 
Attorney, and the defendant Doyle E. Furqueron appearing in 
proper person, and by counsel, Edgar F. Kern, Esquire, and, 

The defendant having been convicted on a verdict of guilty 
of the offense charged in the indictment in the above-entitled 
r cause, to wit: Robbery, and the defendant having been now 
asked whether he has anything to say why judgment should 
not be pronounced against him, and no sufficient cause to the 
contrary being shown or appearing to the Court, It is by the 
Court 

Ordered and adjudged that the defendant, having been found 
guilty of said offenses, is hereby committed to the custody of 
the Attorney General or his authorized representative for im¬ 
prisonment for the period of two and one-half (2%) years to 
Eight (8) years. 

It is further ordered that the Clerk deliver a certified copy 
of this judgment and commitment to the United States Mar¬ 
shal or other qualified officer and that the same shall serve as 
the commitment herein. 

(Signed) Jennings Bailet, 

• Senior Associate , 

United States District Judge. 

A True Copy. Certified this 1st day of March 1946. 

(Signed) Charles E. Stewart, 

Clerk . 

(By) R. Page Belew, 

Deputy Clerk. 
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1 In the District Court of the United States for the 

District of Columbia __ 

Criminal No. 75808 

The United States 

v. 

Paul A. Nicewander and Doyle E. Furqueron, defendants 
■ 1 

Washington, D. C., 
Wednesday , February 20,1946 . 

The above-entitled cause came on for trial at 10:00 o’clock 
a. m., before Honorable Jennings Bailey, Associate Justice, 
•and a jury. 

Appearances: On behalf of the United States: Arthur A. 
McLaughlin, Assistant United States Attorney. On behalf of 
Defendant Nice wander: Cornelius H. Doherty, Esq. On be¬ 
half of Defendant Furqueron: Edgar F. Kem, Esq. 

3* proceedings ' 

I 

_ _ i 

The Clerk. The case of United States v. Paul A. Nice- 
wander and Doyle E. Furqueron, Criminal No. 75808. 

Mr. Kern. I represent Furqueron, Your Honor. 

• * * • * 

The Court. Are both sides ready? 

Mr. McLaughlin. Your Honor, Mr. Doherty, I understand, 
represents Mr. Nicewander. He was down here yesterday. I 
don’t see him this morning. 

Defendant Nicewander. * Your Honor, Mr. Laughlin has 
agreed to take my case and he didn’t get to see me this morning. 
The Court. I cannot continue the case for that purpose. 
Defendant Nicewander. Would you have him called to come 
over here? Would you call him for me? 

The Court. Yes. Call Mr. James J. Laughlin, Mr. Clerk. 

* » • * » 

4 Mr. James J. Laughlin. May I come to the bench, 
Your Honor? 

The Court. Yes. 

♦Indented numbers indicate transcript pages. 
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(Thereupon, counsel approached the bench and the follow¬ 
ing proceedings were had:) 

Mr. Laughlin. Your Honor, yesterday this defendant put 
in a call to me. I had left the building, with the pemission of 
Judge Pine. 

When I got the call, I said, ‘'Will you hold him in the cell 
block/’ and they said they could not do that. They said they 
would bring him up this morning. 

We were down here until about midnight last night, and 
the jury is still out. I have not yet talked to him, Your Honor. 

; However, from the information I have obtained from other 
sources, this case requires some study. I believe there would 
be certain motions that should be filed, and I can’t promise,- 
I can’t say now that I will take the case. I think I ought to 
have an opportunity. 

The Court. He has counsel of record, Mr. Dougherty. Iam 
not going to postpone the trial of the case. 

Mr. Eaughlin. Of course I wouldn’t come in at this stage, 
knowing nothing about the case. 

The Court. I understand he has counsel of record. 

5 Mr. Kern. Since Mr. Doherty was appointed by the 

Court to represent Nicewander, there have been several 
things that happened. 

Mr. Laughlin. Not pertaining to this case? 

Mr. Kern. Not pertaining to this case, but pertaining to 
his- 

Mr. Laughlin. Then I must have been misinformed, Your 
Honor. Wasn’t he in Tennessee? 

The Court. Yes. 

Mr. Kern. This has nothing to do with that. 

Mr. Laughlin. I understood that he was only brought back 
here on Monday or Tuesday of this week. 

Mr. Kern. That is right. 

Mr. Laughlin. These continuances were- 

Mr. Kern. Were before he escaped. Then he escaped. 

Mr. Laughlin. Of course, Your Honor, having been en¬ 
gaged in a long case- 

The Court. I am not criticizing you at all. I won’t continue 
the case with a man employing new counsel. 
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Mt/Laugshlin. Of course not, at the last minute. However, 
I just wanted to make that statement of my position, Your 
Honor. ' 

Mr, Kern. Nicewander just told me—I don't represent 
him—that if you wanted to go cm with the case, go ahead; said, 
“I want to plead guilty.” 

6 I said, “I don't know whether the Judge would let you 
plead guilty.” 

The Court. Well, from an affidavit in here, I don’t think the 
same lawyer should represent both defendants. 

Mr. Kern. I don't think so. I couldn't represent him. 


(Thereupon, counsel approached the bench, and the follow¬ 
ing proceedings were had:) 

Mr. Doherty. This matter has been up five times, if Your 
Honor please, and I have talked to this man a number of 
7 times about pleading guilty. He said he wanted to plead 

guilty way back there a number of times, but just didn’t 
do it, and now he is willing to take my advice and plead guilty. 
He is one of the co-defendants. Nicewander is the only one I 
represent. 


(Thereupon, counsel resumed their places at the trial table, 
and the following proceedings were had:) 

The Court. Paul A. Nicewander, I understand you want to 
change your plea of not guilty to the indictment in this case 
and enter a plea of guilty. 

Defendant Nicewander. Yes, sir. 

The Court. You understand what you are doing? 

Defendant Nicewander. Yes, sir. 

The Court. You haven't been promised any reward or any 
leniency? 

k. Defendant Nicewander. No, sir. 

8 The Court. Have you talked with your counsel about 
it? 

Defendant Nicewander. Yes, sir. I am acting under his 
advice. 
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The Court. Very welL- I think I had better wait for the 
clerk to take the plea. 

The Clerk. Paul A. Nice wander, in Criminal Action No. 
75808, do you wish to withdraw your plea of. not guilty and 
enter a plea of guilty to the indictment? 

Defendant Nicewander. Yes, sir. 

* * * * » 

13 The Court. Very well 

Mr. McLaughlin. Call Mrs. Becker. 

• ✓ 

Thereupon, Rena E. Becker was called as a witness on be¬ 
half of the Government, and being first duly sworn, was 
examined, and testified as follows: 

DIRECT EXAMINATION 

# # * * * 

14 Q. On September 24, last year, where were you em¬ 
ployed? 

A. At the Mutual Credit Company. 

Q. And where is that place of business located? 

A. 90110th Street, Northwest. 

Q. In the District of Columbia? 

A. Yes, sir. 

Q. Were you so employed on September 24 of last year? 

A. Yes. 

Q. Calling your attention to the date, and particularly be¬ 
tween the hours of 2 and 3 o’clock in the afternoon, did some¬ 
thing unusual happen at the store? 

A. Yes, it did. 

Q. Just tell us, if you will, what happened. 

A. Around 3 o’clock I was working at my desk and the 
accountant was working at his desk, 

Q. Where was the desk located? 

A. My desk was located close to the counter and office they 
had. 

Q. Can you give us some description of it? 

A. Here is the fence; here is the gate, and here is my desk 
[indicating]. 


: 
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Q. In other words, is there an opening here as you come 
in the door? 

A. Yes, sir. 

15 Q. And then there is a gate and then your desk is 
right there? 

A. Yes. 

Q. Tell us what happened. 

A. I saw a gentleman walk in and I accosted him and asked 
him if I could help him, and he pointed a gun at me, partly 
covered with a handkerchief and partly enough for me to see 
it, and he said it was a hold-up. 

Q. You mean the gun had the handkerchief on it? 

A. Yes. I felt he was protecting himself in case anybody 
came in, and I said, “Hold-up?” For the moment it didn't 
dawn on me what he meant. 

I looked at him, and I said, “Hold-up” again, and he asked 
the accountant and myself to stand up, and for the moment I 
didn't know whether he was taking us back of the counter or 
in front of the counter. I only saw him. 

By the time he decided to take us, it was through the gate 
out there and into a hallway. 

The door was open, and then by that time the second gentle¬ 
man had come into the gate and went to the safe, and there 
we were held at gun-point in the hall out of sight of the second 
man until they were ready to go. 

Q. How long would you say you were held at gun-point? 

A. Fifteen to 20 minutes. 

16 Q. Then did they go out of the store? 

A. Oh, no. first they told us to go up the stairs. 

Q. Who told you that? 

A. The man who held the gun, and made us go up, and he 
held the gun on us until we were out of his sight and then he 
ran out and instead of coming down we were afraid to come 
down in the store again. 

Q. After a while you did come down? 

A. Yes. 

" Q. After you came down in the store, what did you do? 

A. When I came down in the store, I called the police. 

Q. Did you make any survey of the store downstairs? 
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' A. All the doors of the safe were open, and I didn’t want to 
do it because I didn’t know what the police wanted to do. I 
didn’t do anything. 

Q. After the police arrived, did you take an inventory? 

A. Yes. I couldn’t get an accurate account until the manager 
came back, and when he came back we found money was gone 
from the cash drawer. 

Q. Where was the cash drawer. 

A. There is the counter and the cash drawer is-under the 
counter. 

Q. How much money was taken from the cash drawer? 

A. $181.30. 

Q. Do you see the man that held the gun on you in 
. 17 Court today? s 
A. Yes,Ido. 

Q. Can you point him out? 

A. Yes. It is Doyle Furqueron. 

Q. On the 24th you say this man went in your premises and 
held you up. When was the next time you saw that same man? 
That is, after the 24th? 

A. I saw him September 25 at 1 p. m. at No. 1 Precinct in 
line-up. 

Q. Did you identify him at that time? 

. A. Immediately. 

Q. After you identified him at No. 1 line-up on the 25th, did 
there come a time when the police officer in your presence talked 
to the defendant Furqueron? 

A. Yes, he did. 

Q. When was that and who was the police officer? 

A. After I identified Doyle Furqueron as the man holding 
the gun, the police officer- 

Q. What policer officer? Do you recall his name? 

A. Yes, Officer Hayden. 

Q. Was there another officer, Helwig, there? 

A. I don’t remember whether he was there or not. 

Q. The dark-haired fellow? 

A. The dark-haired fellow, I call Hayden. 

Q. That is Helwig. 
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18 A. Them Officer Helwig was the one. 

Q. What convers ati on did Officer Helwig have with 
the defendant in your presence? -Will you repeat what hap¬ 
pened? 

A. He asked him- 

Q. What did he say? ~ 

A. He said, “Do you deny this,” after I identified him. He 
said“I had better not talk about it.” 

Q. In the defendant’s presence, and in the presence of Offi¬ 
cer Helwig, did you repeat what happened in the store? In 
other words, did you tell this man about the hold-up in the 
presence of the office* of the precinet? - 

A. You mean at the precinct? 

Q.' Yes. 

A. I don’t remember that. 


r 


Q. I will ask you to take a look at that gun, Mrs. Becker, 
and ask you whether or not that looks like the gun. 

-A. Yes, that lodes like the gun. 
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Cross-examination by Mr. Kern: 


20 Q. You stated on direct examination that there was 
an accountant there. 

A. Right. 

Q. What is his name? 

A. Seymour Adelson. 


21 Q. The question is, when the police came, whether 
they asked you what the man looked like, and you said 
“yes,” to that, and then I asked you what you told them in 
answer to their question. 

A. He was wearing a gray hat, gray coat, white shirt without 
a tie; the shirt was buttoned, and he wore dark pants. 

Q. Will you go ahead, please? 

A. He was clean-shaven. 

Q. You told that to the police officer? 

A. Yes, I did. 

Q. What else? 
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A. That is all—he had something in his cheeks at the time, 
and I said they looked like they were marshmallows. 

Q. At that time did you tell the police officers anything else 
about the appearance of that man? 

A. Well, except that he had the gun and I described the 
gun to them, and also the handkerchief he kept to conceal it, 
if necessary. I described the handkerchief, white with a red 
lborder, and also green. 

***** 

22 Q. You said that one man had you and the accountant 
go into a hall. Is that right? Is that what you said? 

A. I said this gentleman made the accountant and myself 
go into the hall. 

Q. Was there anybody else there in the hall? 

A. Yes; there was a third man later on. 

Q. How much later on was that? 

A. About five minutes before it was over. 

Q. Who was that man? 

A. He lived upstairs, and he came in through the hallway 
from outside, which is an entrance to the street. 

Q. He lived upstairs? 

A. Yes. 

Q. In that building? 

A. Yes. 

Q. What was his name? 

A. Mr. Volemny. 

Q. You testified before that you and the accountant were 
told to go upstairs. How about Mr. Volemny? What with 
respect to him? 

A. He went up too.. 

Q. Was he told to go up? 

A. What is it? 

Q. Was he told to go up? 

23 A. Yes; we were all told to go up. 

Q. He was there five minutes before that time when 
you were all told to go up? 

A. That is right. 
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Q. Boring the 15 to 20 minutes that you testified about on 
direct examination, were you able to face the man whom you 
say had a gun? 

A. That is how I got a personal description of him. 

Q. Was the accountant able to face him during that time? 

A. Yes. j 

Q. You observed the accountant facing him? 

A. Yes, I did. j 

Q. How about Volemny? Did you observe Volemny’s ac¬ 
tions with respect to whether- 

A. The hallway was so small; he was up on the steps already 
going up stairs, and I doubt very much whether he could see | 
him clearly. 

• # * ♦ . * 

24 Q. Then Volemny just stood there five minutes? | 
A. That is right, and there wasn’t room to stand next 

to me, so he made him walk up the steps to stand. 

Q. During that five minutes can you tell whether or not 
Volemny looked at the man with the gun? 

A. Yes. : ~ j 

• * * • x' 1 # • 

25 Redirect examination by Mr. McLaughlin: 

Q. That accountant jn the store, was he regularly 
employed there? 

26 A. No, he isn’t. He comes once a month. 

Q. Just to check the books? 

A. Yes. ! 

Q. In other words, he circulates around through the District? 

A. No; not the District; Baltimore. 

Q. He is in Baltimore? 

A. He is a Baltimorean; yes. 

• • ' » • * 

Whereupon August R. Helwig, was called as a witness on 
behalf of die Government and, being first duly sworn, was ex¬ 
amined, and testified as follows: 

- | 

Direct examination by Mr. McLaughlin: 

Q. Your full name is August R: Helwig? 

A. Yes. 
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24 

: Q. Did you arrest the defendant by the name of Doyle Fur- 
queron? 

A. I did, sir. 

Q. When and where, and what conversation did you have 
with him after his arrest? 

A. On September 25, at about 12:15 p. m., I arrested the 
defendant Furqueron in front of- 

» • • • » 

928 F Street, which is the Ritz Hotel Sergeant Hayden was 
with me at the time, and we arrested him on information that 
he would be there at that time. 

We questioned him in regard to his activities, and in regard 
to this hold-up. 

Q. What questioning did you do with the defendant in regard 
to this alleged hold-up at 90110th Street? 

A. He was questioned in regard to that case, and he said, “I 
have nothing to say.” 

He was taken to No. 1 Precinct shortly after his arrest, 
and the complaining witness was brought in, and he was 
placed- 

28 * Q. What was the complaining witness’s name? 

A. Rena Becker. At that time he was placed in a 
line-up with four other white men. All of them were required 
to remove their coats. This man was in his shirt-sleeves and 
they were placed in a line-up and he was told at that time he 
could take any position he wished in the line-up. 

The complaining witness at that time was in the front part 
of No. 1. 

After the line-up was arranged I went to the front of the 
station and got the complaining witness, and we started to the 
rear. I would say she was at least ten feet away from the line-up 
when she said, “That’s the man,” and she pointed to the de¬ 
fendant Furqueron. 

I took her in front of him and asked her if this was the man 
she indicated, and she said “Yes” 

I said, “Will you relate the circumstances and what time you 
last saw him,” and she told the story then of having seen him 
at which time he came in to 90110th Street, which is the loan 
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office, and at that time he had a gun in his hand and ordered 
her to the rear of the store. 

After she had related her story, I asked him what he had to 
say. He said, “l have nothing to say.” 

I said, “Do you deny the statement this lady just made?” 
He says, “I don't have anything to say. I would rather 
29 not talk about it.” 

That was the only answer he ever made at any time to 
my questioning, was either “I don't know,” or “I have nothing 
to say,” or “I would just rather not talk about it.” 

Q. Was that all the conversation you had with him? 

A. That was all the conversation I had with him. 

Q. Did you have any conversation about the gun? 

A. He denied any knowledge of the gun. 

• * * . * * 

31 Whereupon, C. L. Hayden was called as a witness on 
behalf of the Government and, being first duly sworn, 

was examined, and testified as follows: 

Direct examination by Mr. McLaughlin: 

• * * * * 

32 Q. You are a member of the Metropolitan Police, as¬ 
signed to the Detective Bureau? 

A. Iam. 

Q. Were you in the company of Officer Helwig when the 
Defendant Furqueron was arrested? 

A. I was. 

Q. Can you recall when it was? 

A. 12:15 p. m., September 25,1945. 

* * * - * • 

i 

Q. Where was he arrested? 

A. In front of the Ritz Hotel on F Street, between 9th and 
10th. 

Q. Did you question the defendant, or did Officer Helwig 
question the defendant in your presence, in regard to an alleged 
robbery at 90110th Street? 

A. He did. 

Q. Where did you see him? 


A. In the Robbery Squad, and at other times in No. 1 
Precinct. 

• • * 

33 Q. Were you present at any conversation Officer Hel- 
wig had with the defendant? 

A. I was. 

Q. When and where, and what was. the conversation? 

A. We questioned him about the robbery at No. 1, and also 
in the Robbery Squad. 

Q. What questioning did you do at No. 1 ? 

A. Sergeant Helwig, if I recall correctly, said, “You have 
been identified. What do you have to say?” 

He said, “I have nothing to say about it.” 

Q. Did you question him further at headquarters? 

A. Yes; and we got the same answer. He said he had 
nothing to say about it. 


34 Mr. McLaughlin. We will offer the gun, and that 
is the Government’s case. 

Mr. Kern. We "object to the gun. 

- The Court. I can’t see that you have identified the gun. I 
will sustain the objection. 

***** 

35 Whereupon, John Joseph Keating was called as a 
witness for and on behalf of the defendant, and being 

first duly sworn, was examined and testified as follows: 

Direct examination by Mr. Kern: 

36 Q. State your name. 

A. John Joseph Keating. 

Q. Do you know the defendant here? 

A. Yes, sir. 

Q. Did you see him last fall? 

A. Yes, sir. 

Q. How many times last fall did you see him? 

A. Well, I saw him in September, and then before that in 
the spring. 

• ' • • t * 

Q. How many times in September? 

A. I saw him once in September. 
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Q: Do you know what date it was? 

A. It was the last Monday in September. 

' Q. How can you tell it was the last Monday in September? 
A. I had just got paid just a few days before that. - 
Q. What day had you gotten paid? 

A. Wednesday. 

Q. What day was that, if you know? 

A. I don’t know off hand just what' day it was, but I think 
that was the night I went to Polonaise, if I am not mis¬ 
taken. v 

37 Q. Do you know what day of the month you had 
gotten paid in September or October? 

A. Yes; I know I got paid on the 3rd of October. That was 
on a Wednesday, and it was every other Wednesday. 

. Q. If I suggest to you that- 

Mr. McLaughlin*. I object to that. 

The Court. I sustain the objection. Don’t lead your witness. 

By Mr. Kern: 

Q. At any rate you did get paid on the 3rd of October? 

A. Yes. 

Q. But the time you saw him was in September? 

A. Yes. 

Q. Tell us when and where you saw him? 

A. I come back from dinner. I usually go out between 
12 and 1, sometimes 12:30 to 1:30. I had done quite a bit of 
work and he come up to the switchboard and called for me. My 
office is in the back of the studio and when he come up I went 
downstairs and he wanted to borrow some money off me, and 
I didn’t want to give it to him because I thought he was drunk. 
Q. What studio was that? 

A. WWDC. 

Mr. McLaughlin. Where is that located? 

The Witness. Connecticut and K Street, just above 

38 the drug store. 

By Mr. Kern: 

Q. You say you went downstairs? 

A. Yes; I went down in the drug store. 

Q. What happened then? 
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A. I went in there and he talked me out of some money. 

Q. How long did it take him to talk you out of the money? 
A. I guess about 15 or 20 minutes. We had a “coke.” He 
needed it too. 

The Court. Speak out. 

By Mr. Kern: 

Q. What did you say? 

A. We had a “coke.” 

Q. What did you say afterward? 

A. He needed it. 

Q. Why? 

A. He had been drinking quitea bit. 

The Coubt. Speak louder. 

Mr. Kern. I ask you to speak louder. 

The Witness. He was pretty much underneath the weather. 

By Mr. Kern: 

Q. In what way? 

A. Drinking. 

Q. Have you had opportunity during your lifetime to 
39 observe people who were intoxicated? 

A. Yes. 

Q. Were you able to form an opinion concerning him by 
reason of that? 

A. I was a member of Alcoholics Anonymous. 

Q. Would you say you had an opinion as to whether he was 
drunk or sober? 

A. He was about half-way between. 

Q. How long did you remain with him there over the “coke?” 
A. Fifteen or 20 minutes. 

Q. Are you able to fix the time either when you began to 
have the “coke” or when you finished? 

A. It seems to me it was about 2: 30, somewhere around 
there. 

Q. When you saw him, was he alone or not? 

A. In a way he was, and in a way he wasn’t. There was a 
woman downstairs with a couple of kids and he told her to 
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wait a minute and we went in Hie drug store and when we came 
. out he went downstairs. 

* # — * • . * 

40 Cross-examination by Mr. McLaughlin: 

Q. Where do you live? > 

41 A. Well, right now? 

. Q. Yes. . : 

A. In the District JaiL 

Q. How long have you been down there? 

A. I have been down there just before New Years; I think 
it was the Saturday before New Years. 

Q. And you say that after this Furqueron borrowed the 
money, that the next time you saw him was where? 

A. In the jail. 

. Q. Of course you and he have talked this case over, haven’t 
you? 

A. He told me the next day after he got the money off me, 
he was arrested. 

Q. But he has talked this robbery case over with you; isn’t 
that right? 

A. Just that he got arrested the next day, and that is when 
" I asked him about the money. 

Q. When did he ask you to testify for him? L : - 

A. He said, ‘If I was with you, I don’t see how I could be 
doing this other thing.” 

Q. When did he ask you to be a witness for him? 

A. A couple of days ago. 

Q. And he has been down in jail all this time with you? 

A. Yes. 

42 Q. And this case has been set several times? 

A. I don’t know. 

Q. It has been set—has he ever asked you prior to a couple 
of days ago to be a witness for him? 

A. Not necessarily. 

Q. How long have you known Furqueron before September 
24? 

V # 

A. I met him in jail last spring. 

Q. You are not helping him out, are you? 
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Mr. Kern. I think that is highly prejudicial to this defend¬ 
ant—the last answer that the witness made. 

The Court. He was simply asked- 

Mr. Kern. I understand that. May we come to the bench? 
The Court. Very wefl. 

(Thereupon, counsel approached the bench and the following 
proceedings were had:) 

Mr. Kern. Mrs. MacReynolds, will you read the last ques¬ 
tion and answer to His Honor? 

• (Thereupon, the last question and answer were read as above 
recorded.) 

Mr. Kerx. If Your Honor please, the question by Mr. Mc¬ 
Laughlin was “How long.” If there had been a question as 
to “where,” I would have objected to it. I move for a mistrial, 
if Your Honor please. 

The Court. No; I will overrule the motion. He is. 

43 your own witness. You put him on the stand. 

Mr. Kerx. It was not responsive to the question. It 
came forth before I could possibly object. 

The Court. I will overrule the motion. 

Mr. Kerx. Exception. 

* * • • * 

44 Thereupon, Alma Duff Payne was called as a wit¬ 
ness on behalf of the Defendant, and having been first 

duly sworn, was examined, and testified as follows: 

Direct examination by Mr. Kerx: 

Q. Will you state your name? 

A. Alma Duff Payne. 

# * # * * 

45 Q. Do you know this defendant here? 

A. Yes, I do. 

* « • 

Q. Did you know him last year? 

A. Yes, I did. r ; 

Q. In the fall? *'■ 

A. In the fall. 

Q. Did there come a time when it came to your attention 
that he had been arrested? 

A. He informed me—Oh, you mean this time? 
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a That is what 1 mean. 

A. Ye& 

: Q. How long before you found out that he had been arrested 
was the last tame that you saw him, that is to say, before that? 
A. It was on the evening before. 

Q. On the evening before? 

• A. That is right. 

Q. And where and when didyou see him? 

A. He called at my house around, I would say, 7 o’clock. 

Q. Around 7 o’clock. 

A. That is right. 

Q. At that time can you describe just—the question is, can 
you—-describe just his appearance, his physical appearance, 
and the way he was dressed? 

A. Well, I didn’t notice particularly, but he was 
46 dressed as any other man ordinarily is dressed, I imagine. 

He had on dark pants, as well as I remember, and a 
light shirt. 

Q. Did he have his hair combed? 

A. I don’t remember. 

Q. Tell us whatever you can about his appearance at that 
time. 

A. Well, he appeared just very much as he is now, only he 
didn’t have a top coat on, and it was a warm day, and naturally 
walking, he would look kind of disheveled; I don’t know 
whether his hair was combed or not, but I imagine it was 
combed before he started out. 

Q. Was he shaved? 

A. Yes; he was shaved. He is always neat in appearance. 

Q. At that time? 

A. At that rime; yes. • j 

Q. One question I will ask you: You say that was the last 
that you saw him before he was arrested. Now, I will ask you 
to think back prior to that time, if you can, and tell us how 
long before that you had seen him? 

A. Oh, I saw him the morning before he was arrested. We 
had breakfast together the morning before he was arrested. 

Q. Was that before or after the time that you first told us 
about; that is the time at 7 p. m. 
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47 A. Wait a minute now; no, I am wrong. It was the 
morning before he was arrested; no, wait a minute— 

I saw him about 7 o'clock the evening previous to his arrest, and 
I saw him before he was arrested that afternoon. That is the 
way it was. 

Q. What I am asking you about is sometime before the time 
you saw him at 7 o'clock in the evening, can you tell us how 
long before that it was that you had seen him? 

A. Well, I saw him quite frequently. I wouldn’t say. 

* * * * * 

Ooss-examination by Mr. McLaughlin: 

Q. He wasn't drunk when you saw him? 

A. Beg pardon? 

Q. He wasn't under the influence of liquor when you saw 
him? 

-A. No, he wasn’t. 

* * * * * 

48 Argument on behalf of the Government by Mr. 
McLaughlin: 

***** 

The question in issue here is identification: whether or not 
Mrs. Becker is telling you the truth when she tells you that 
Furqueron is the man who came in the store that day. 

Now, I say in fairness to you, and in fairness to the defendant 
in deciding the question whether or not a person can identify 
another, you should take into consideration the surrounding 
facts and circumstances at the time of identifi- 

49 cation; whether it is light or whether it is dark; whether 
or not the person had an opportunity to identify the 

one whom she says she does in order for you to say that is the 
man. 

• * * * * 

51 Argument on behalf of the Defendant by Mr. Keen: 

***** 

54 Mrs. Becker told you that at the time this offense 
occurred, there was an accountant there in the store for 
as long as she was, and who was with her the whole time that 
this offense was taking place. 


33 


She has told you that there was another witness who came 
into the place where she 'and the accountant were, and that 
man, a Mr. Volemny who lived upstairs in that building, was j 
there for five minutes before they were all told to go upstairs. 
His Honor will instruct you that when there are witnesses to 

an offense, and they are available to the Government- 

Mr. McLaughlin. I object to this, Your Honor. 

55 The Coubt. Why? 

Mr. McLaughlin. The way he is wording it. It is not 
the law. / '- 

The Court. I can’t understand you. 

Mr. McLaughlin. I say, it is not the law, what he is quoting. 
The Court. I will charge the jury where the testimony shows 
that there are witnesses who have knowledge of the offense, 
whose testimony would throw light on it, and they are pecu¬ 
liarly in the power of one party to bring them here for testi¬ 
mony, they may infer from that that their testimony if they 
were produced, would not be favorable to the party who failed 

to produce them. Proceed. 

# * # • * 

56 Argument in rebuttal on behalf of the Govern¬ 
ment by Mr. McLaughlin: 

His Honor will instruct you ladies and gentlemen of the jury | 
in deciding these cases you are to decide them from the evidence j 
produced here in Court. 

I am asking you from the evidence that comes from that | 
witness stand to convict this defendant of robbery. 

My friend has made some comment about witnesses who are 
not here. 

I say to you I am not asking you to convict on evidence that 
I might have proved, or that I could have proved. In other 
words, when you go to the jury room, don’t say, “The Govern¬ 
ment could have proved this,” or, “The Government should 
have proved this.” 

57 What I am asking you to do is to convict from the 
evidence as it is produced here in Court. In other words, 

when you go to your jury room, say to yourself, “Has the Gov¬ 
ernment produced enough evidence for me to say that this de-' 
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fendant is guilty?” And if the Government has produced 
enough evidence in Court here for you to say that this defend¬ 
ant is guilty as charged, then I say it is your duty to find him 
guilty—not what I could have proved or what I might lutve 
proved. 

It is what I did prove, and I say to you from the evidence in 
this case, that the Government has proved that this defendant 
Furqueron is the co-defendant who committed this robbery 
charged in the indictment, and therefore I say your verdict 

should be guHty as charged. . 

• • * * * 

58 The Court. I will charge as I stated. Frankly I don’t 
understand why these witnesses aren’t here. 

Mr. McLaughlin. We couldn’t locate one in Baltimore. He 

travels all around. In fact I gave him the list of witnesses. 

•****♦ 

60 AFTERNOON SESSION—1 .* 15 P. M.—CHARGE TO THE JURY 

The Court. Members of the jury: 

The defendant here, Doyle Furqueron, was jointly indicted 
with one Paul A. Nicewander on a charge of robbery, that is, 
by putting in fear and against resistance, taking and carrying 
away from the person and from the immediate actual possession 
_ of one Rena A. Becker the sum of $180.30, the property of the 
Mutual Credit Company, Incorporated. 

As in all these cases, the defendant is presumed to be in¬ 
nocent and the burden is upon the Government to prove his 
guilt beyond a reasonable doubt, and that is for you to decide, 
based upon the testimony and based upon the charge, and the 
credibility of the various witnesses, taking into consideration 
the testimony as given by each witness, the manner in which it 
is given, the character of the witness; the interest that a witness 
may have in the result of this case from whatever cause it arises 
that in your mind would tend to cause that witness to color his 
testimony one way or the other. 

The defendant has not testified, and that is his privilege. He 
has a right to testify or not, as he deems best, and you cannot 
infer or deduce from his failure to testify that he is guilty of 
the offense charged in this indictment. 
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As I said before, he was jointly indicted with Paul A. 
61 Nicewander, but the question for you to determine is 
the guilt of this defendant here, Furqueron. 

If another committed the offense, and Furqueron was present, 
aiding and abetting and assisting in the perpetration of the 
offense, then they are both equally guilty and your verdict as 
to Furqueron. should be guilty. 

If you find that there are persons who the testimony shows 
would have actual knowledge of the commission of this offense, 
and the testimony shows that one side or the other knows that 
those witnesses would have knowledge of the offense com¬ 
mitted, and failed to produce those witnesses, or any of them, 
if they are available to be produced, then you can infer from 
that that the testimony of that witness or witnesses would not 
be favorable to the party failing to produce them. 

If you find that any witness has wilfully testified falsely as 
to any fact as to which that witness could not reasonably be 
mistaken, you may disregard the testimony of that witness in 
whole or in part 

. The question is before you: Do you find that the Government 
has proved the guilt of this defendant beyond a reasonable 
doubt? 

If so, your verdict should be guilty as charged. 

On the other hand, if you have any reasonable doubt of his 
guilt, your verdict should be not guilty. 
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